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Department of Public Welfare Re: Questions concerning
Austin, Texas - the legal determination

of restoration of recip-
ients of public assist-
ance, who have been
Judicially declared to
be of unsound mind or
mentally incompetent,
under provisions of the
Texas Mental Health Code.

Dear Mr, Winters:

You have requested an opinion of thls office relative
to the effect of a dlscharge from a mental hospital of a
patient who has been theretofore adjudicated by a court to
be mentally Incompetent. The questions call for an interpre-
tation of certain provisions of the Texas Mental Health Code
(House Bill No, 6, Acts of the 55th Legislature, Regular Session,
1957, Chapter 243, page 505, Codified as Articles 5547-1 through
5547=104 of Vernon's Annotated Clvil Statutes, which became
effective January 1, 1958).

Speclfically, you asked the following questions:

1, If the person was adjudged to be
of unsound mind or mentally incompetent by
a court prlor to the effective date of House
Bill No. 6, Acts of the 55th Legislature,
Regular Session, 1957 (January 1, 1958) and
was dlischarged from the state hospital prior
Tto that date, is the certificate from the
superintendent of the state hospltal suffi-
clent to restore the c¢ivil rights of that
Individual so that he may receilve, endorse,
and expend his publle asslstance check with-
out a guardian or without a judiclal defer~
mination of his restoration?

"2, If the person was adjudged to be
of unsound mind or mentally incompetent by
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a court prior to the effective date of House
Bill No. 6 and was discharged by the state '
hospital after the effective date of House

Bill No. 6, is the certificate from the super-
intendent of the state hospital sufficient to
restore the c¢ivlil rights of that individual so0 |
that he may recelve, endorse, and expend his
public assistance check without a guardian or
"without a jJudiclal determination of his '
restoration?

"3, If a person was adjudged to be

- 'mentally incompetent' by a court after the

.. effective date of House Bill No. 6 and was
discharged from the state hospital after
.that date, is the certificate from the su-

- perintendent of the state hosplital sufficient
to restore the civil rights of that indivi- '
dual so that he may receive, endorse, and ex-

- pend his publlic assistance check without a
guardian or without a Judicial determination
of his restoration?"

You 1nform us in your opinion requeat that it has been
the policy of the Department of Public Welfare to require, with
respect to all three classes of persons above mentioned, elther
- the appointment of a guardian for the incompetent, or an order

“-.of restoration from the court, as a prerequisite to the making

of public asslistance payments. It 15 obaserved that the Depart-~
ment adopted such policy merely in pursuance of its general duty
and authority to administer programg of public assistance effec-
tlvely and in accordance with the purposes of the respective
enabling statutes, purposes which would doubtless be thwarted
in case of a recipient who was, for some reason, incapable of -
. recelving and disposing of his assistance check in a reasonable
and responsible manner. Since such policy apparently does not
stem from an express prohibition, Federal or State, against
making payments of publlc asslstance funds to persons deemed

to be incompetent, the following opinion 1s confined to the le-
gal effect of a discharge of a person from a mental hospital
under the Texas Mental Health Code.

: Your questions deal with two subjJects:; the appointment
of guardians for incompetents, and the restoration of the civil
rights of incompetents. First, we will briefly aispoae of the
question insofar as 1t relates to the appointment of guardians.

e
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Neither the adjudication, commitment to a state hospital,
nor a discharge therefrom, under and by virtue of any pro-
vision of the Texas Mental Health Code, has any effect
upon the appointment of a guardian. Guardianshlp matters .
are controlled by the provisions of the Texas Probate Code,
(Sections 108, et seq, and 415, et seq). The Texas Mental -
Health Code speoifioally provides, in Section 5547—84 as
follows:

"No action taken or determination made under
thls ccde and no provision of this code shall

ffect any guardlanship established in accord-
ance with law.”

(See also Attorney General's Opinion No. WW-330 for a
further discussion of guardianship matters.)

It might‘be noted, however, that the Texas Probate.
Code now authorizes the appointment of a guardlan, not only
for "incompetents", but also, "for persons where it 18 nec-
esgary that a guardlan be appolnted to recelve funds from
any governmental source or agency" (Section 4, Texas Probate
Code). And Sectlon 114 of the Texas Probate Code, in setting
out the facts which must exlist before a guardian may be ap-
pointed, provides in the case of "a person for whom 1t is
necessary to have a guardlan appointed to recelve funds due
such person from any governmental source" that, "a certifi-
cate of the executive head, or hils representative of the
bureau, department, or agency of the government through
which such funds are to be paild, to the effect that the ap-~
pointment of a guardian 1s a condition precedent to the pay-~
ment of any funds due such persons, shall be prima facle
evidence of the necessity for such appointment." Thus, the
same facts relative to the mental competency »f a person,
a8 determined by the head of a mental hospital, might also
be used as evlidentiary facts in a guardianship proceeding
brought under the provisions of the Texas Probate Code.

Secondly, your question concerns restoration to
mental competency Hr sanity of a person thereto adjudicated
by a court to be mentally incompetent or of unsound mlnd.
Prior to the adoption of the Mental Health Code, it was well
settled that the adjudication by a court that a person was
of unsound mind, or mentally incompetent, established the
status of that person as of that time, and that such adjudi-
cation gave rise to a presumption that such person so adju-~
dicated continued to be of unsound mind, or mentally incom-
petent, until such presumption might later be rebutted in a
proceeding brought for that purpose. (That is, brought un-
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- der the so-called restoration statutes.) This rule was
stated in the case of Elliott v. Elliott, 208 S.W.2d 790
(Civ.App. 1948, error ref. n.r.e.) as Follows: "The
implication of the holdings in Wllliams v. Sinclair-
Prairie 0il Co., 135 S.W.2d 211 (Civ. Agp. 1939, error
ref., Judgm, cor.); Bogel v. White, 5.W,.2d 309 (Civ.
App. 1943, error ref. w.o.m.); Bolton v. Stewart, 191
s W.2d 798 (Civ.App. 1945); and Joy v. Lvy, 19% S.W.2d
411 (civ.App. 1946? is that an adjudicaftion of insanity
by the county court raises a contimious rebuttable pre-
sumptlon of insanity, and that only a Judgment of restora-
tion of sanity, entered in a proceeding brought for fthat
purpose, will be sufficlent to conclusively remove such
. rebuttable presumption.”

The question ralsed now 1s, did the Texas Mental
Health Code change the above law? The applicable pro-
visions of the Texas Mental Health Code on the matter are
as follows:

"Art. 5547-81. Effect of Discharge

(a) . . .

) (b} The discharge of a patient who
has been found to be mentally incompetent
terminates the presumption that he 1s men-
tally incompetent."

(Acts 1957, 55th Legislature, page 505,
Chapters 2 and 3.)

Art, 5547-82 of the Texas Mental Health Code provides a
procedure for a hearing and an adjudication of the question
of restoration and discharge of a patlent still commltted
to a mental hospital. it might be noted here that sub-
sectlon (e} of this ArtTcle which provided, "The hearing
shall be before the court without a Jury"” was held to be

- unconstitutional in the case of Swinford v, Logue, 313
S,W.2d 547 (Civ.App. 1958, Writ dism. on application of
petitioner). 7

And finally, Article 5547-83, (as amended by Acts
1959, 56th Legislature, page 887, Chapter 409) now pro-
vides as follows:

"(a} The judiclal determination under
this Code that a person is mentally incom-
petent creates a presumption that the person
continues to be mentally lncompetent until he
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is discharged from the mental hospltal
or until his mental competency 1s re-
determined by a court. '

(b) The judicial determination that -
a person 1s mentally 111l or the admission .
or commitment of a person to a mental hos-
pital, without a finding that he is men-
tally incompetent, does not constitute a
determination or adjudication of the men-
tal competency of the person and does not
abridge his rights as a citizen or affect
hls property rights or legal capaclity.

(¢c) When any person under the pro-
visions of thils Code shall have been com-
mitted as a patient to a mental hospital
for any period, regardless of duration, by
order of a county court, and shall have
been discharged and released by such hos-
pltal, such person may flle appllcation
with such county court for an order adju-
dicating that he 1s not now mentally 11l
or incompetent, to which application shall
be attached a certificatlion attesting to
such facts, signed by an attending physi-
cian at the hospltal to which such patilent
was committed. The court may enter an
order granting such application; but, in -
connection therewlth, he may conduct a
hearing and summon such witnesses as in
his Judgment may be necessary to satisfy
him as to the merits of the application.™
As amended Acts 1959, 56th Leg., p. 887,
ch. 409, & 1.

Subsections (a) and (b), supra, were contained in the ori-
ginal Code as adopted in 1957, (effective Jamuary 1, 1958),
but subsection (c)} was added in 1959. Such subsection pro-
vides a procedure for an order of the court adjudicating
that he 1s not now mentally 1l1ll or incompetent after dls-
charge from a mental hospltal. .

It is the opinion of this office that, under the
Texas Mental Health Code, a discharge from a mental hospi-
tal, does not, in itself, effect a restoration of a mentally
incompetent person. Such act, that 1s, a discharge from the
mental hospital, merely "terminates the presumption that he
is mentally incompetent." An actlon in the county court is
st111 necessary to adjudicate that question. The Code, as
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amended in 1659, speclfilcally sets out the procedure for
such adjudication after discharge from the mental hospital,
The emergency clause of the above quoted Article 5547-83,
provided: "Sec. 3, The fact that there is not now any pro-
vision for Judiclal restoration of persons adjudged mentally
incompetent under the Texas Mental Health Code, creates an
emergency . . . ete." Had the Leglslature intended that a
discharge from the hospital to be tantamount to a restora-~
tion, then subsectlon %c), supra, would be superflous.

All three of your lnquiries ask the common question:
"Is the discharge and the certificate from the superintend-
ent of the hospital sufficient to restore the civil rights
of that individual . . .?" The answer, as to all three
situations, is: The discharge and the certlflcate of the
superintendent does not, in %Eself, affect such restoration.
Such acts merely terminate the presumption of mental incom-
petency exlsting by reason of the original adjJudication.
There is a distinction bhetween an adjudicatlion of a fact by
a court (i.e., a restoration), on the one hand, and a
"termination of a vresumptlion” by an act of the head of a
hospital, on the other hand. '

With respect to the time when such acts took place
{that is, the time of the original adjudication and dis-
charge), and whether the 014 law or the new Code would apply,
you are referred to Article 5547-100, which provides:

"Thig Code applies to any conduct, trans-
actlion or proceeding within its terms which
occurs after the effective date of this Code,
whether the patient concerned in the conduct,
transaction or proceeding was admitted or com-
mitted before or after the effective date of
this Code. In particular, the dlscharge under
this Code of any patient commlitted to a mental
hospital under the prior law fterminates any
presumption that he is mentally incompetent.
However, a proceeding for the commitment of a
person to a State mental hospltal begun before
the effective date of thils Code is governed by
by the law exlisting at the time the proceeding
was begun and for this purpose the law shall be
treated as still remaining in force. Unless
these proceedings are completed within nine
(9) months after the effective date of this
Code they shall be governed by the provisions
of this Code." Acts 1957, 55th Leg., p. 505,
¢ch. 243, 8 100.
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Thus when a person was adjudicated mentally incom-
petent (or unsound mind) and discharged, both prior to the
effective date of the Texas Mental Health Code (your ques-
tion No. 1), the Code is not controlling since it states in
express terms that the Code applles to any conduct, trans-
actlon or proceeding within 1ts terms which occurs after the
effective date. The Code would apply to the fact situations
stated 1n your questions 2 and 3, since 1t states as follows:
"This Code applies to any conduct, transaction or proceeding
wilthin its terms which occurs affer the effectlve date of
this Code, whether the patient concerned in the conduct,
transaction or proceeding was admltted or committed before
or after the effective date of this Code . , ."

We now allude briefly to the two examples of Certifi-
cates of Discharge mentioned in your letter. Such Certifi-
cates are provided for in Article 5547-80, subsection (4),
which provides:

"Upon the dlscharge of a patlent, the
head of the mental hospiltal shall prepare
a Certificate of Discharge stating the basis
therefor . . ."

We agree that, 1n at least one example, the superin-
tendent did not purport to express an opinion as to the
patient's restoration or recovery. However, 1t 1s the fact
of the discharge from the hospital, and not the 1lssuance of
such Certificate, which has the effect of terminating the
presunphion of mental incompetency. Subsection (b) of
Article 5547-81 states, "the discharge of a patient who has
been found to be mentally incompeEen% terminates the pre-
sumption that he i1s mentally incompetent.'" In this con-
nection, Article 5547-9 of the Code authorizes the Board for
Texas State Hosplitals and Special Schools to, "prescribe the
form of applications, certificates . . . provided under this
Code and the information requlired to be contained therein."

SUMMARY

(1) A person Judically declared to be
of unsound mind and committed to a
State hospital, and subsequently
discharged therefrom, all prior to
the effective date of the Texas
Mental Health Code (January 1, 1958),
in order to be restored {0 legal
competency, must proceed 1n the
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county court in a restoration pro-
ceeding now provided by law

Article 55U47-83, Section (3) of the
ode/, and hls dlscharge has no le-
gal effect upon the evidence or proof
required to determine his mental
status,

(2) A person adjudicated by a court to

be mentally incompetent, whether

before or after the effective date

of the Texas Mental Health Code, and
discharged from the mental hospital

after the sald date (January 1, 1958},

mist likewlse proceed, in court, as
rovided in Article 5547-83, Section
¢), to be legally adjudicated mentally
competent, but such person would bhe

presumed to be mentally competent.

Very truly yours,

WILL WILSON
Attorney, General of Texas

Asslistant
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